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Cautionary Note on the Use of Statistics 
 

As the statistics in this report provide a quantitative description of the variables 
and factors under analysis, caution should be exercised in drawing firm 
conclusions from findings which relate to the sentencing process. While 
statistical analyses of this kind are important, the complexity of the sentencing 
process must be recognised. Sentencing decisions are the result of a careful 
consideration of relevant factors pertaining both to the offence and the offender.  
 
 
The results of this study are based on a statistical examination of a number of 
quantifiable variables. However, particular findings may be explained by factors 
outside the scope of this study. Also, it may be inappropriate to draw general 
conclusions from the data where the number of cases being examined is small.  
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JUVENILES IN DETENTION:  
 

A MODEL FOR DIVERSION 
 
1.1 INTRODUCTION 
 
The last ten years have witnessed significant changes in the way that the 
Children’s Court has viewed and used custody.  Simply stated, the changes 
demonstrate an increasing commitment by Children’s Magistrates to use custody 
as a penalty of last resort. 
 
 In a climate of last-resort sentencing those who reach the level of detention  
 Have usually been accorded many “chances”. 
 (Blackmore R, Senior Children’s Magistrate, 1992, p7) 
 
Two trends in the sentencing of juvenile offenders provide evidence of this 
commitment.  Firstly, there is the greatly reduced number of committals ordered 
by the Children’s Court and the corresponding increase in the use of alternatives 
to custody, particularly community service orders (see Figure One). 
 
Secondly, there is the lowered rate of incarceration as a proportion of all proven 
outcomes determined by the Children’s Court (see Table One). 
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The current level of incarceration means that the courts order around 900 children 
into full-time custody each year.  Yet this figure reveals only the number of young 
persons admitted into full-time custody annually.  It tells nothing of the current 
number of control orders being served or the total number of children resident in 
juvenile justice centres. This information is provided by Figure Two. 
 
The four-weekly census figures show that the number of young persons detained 
in juvenile justice centres on control orders has remained reasonably constant at 
around 300 children over the last two and a half years.1

 
The relative constancy of the number of children in full-time custody over the last 
30 months may indicate that the courts have fully utilised their available 
diversionary powers. If so, then the impressive downward trend in the number of 
committals could, in fact, be levelling out. If this were true, then the two things 
would be expected: 
 

(1) That there is little (or no) opportunity for courts to further reduce the 
number of children entering juvenile justice centres on control orders; 

 
(2) That those in full-time custody represent, in general terms, the older, 

more serious and recidivist offenders. 
 
 

                                                 
1 The number of current residents on control orders is principally a function of the level of incarceration and 
the average time served in custody (which is approximately five months according to the Judicial 
Commission’s report “Sentencing Juvenile Offenders and the Sentencing Act 1989”). 
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1.2 Aim 
 
The aim of this study is to examine the general characteristics of juveniles held in 
custody in order to test the theory that children on control orders are the more 
serious offenders who the courts could not deal with by means of non-custodial 
penalty. 

 
 
An analysis of the characteristics of children on control orders may support the 
court’s decision to incarcerate. Alternatively, it might highlight anomalies in the 
court’s diversionary processes, permitting the identification and targeting of 
groups of offenders for possible future diversion.  
 
Similarly, investigations may be undertaken in relation to children on remand 
where the appropriateness of “bail refused” decisions may be addressed. 
 
This study also examines recidivism and “graduation” in relation to the past 
criminal activity of juveniles in custody.  These issues are worthy of consideration 
given that many juveniles in custody are recidivist offenders.  Section 4 examines 
juvenile detainees in terms of the nature of their re-offending and propensity for 
escalating offence seriousness. 
 
Pursuing these issues further, Section 5 examines the relationship between a 
control order and the seriousness of the offence.  For first offenders ordered into 
custody, what crimes were considered so extreme that non-custodial orders could 
not be sanctioned?  And for all juveniles in detention what was the offence that 
attracted their first custodial penalty? 
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1.3 Method 
 
Data for this study were obtained principally from the Client Information System 
(CIS), a statistical database of children’s criminal and welfare matters maintained 
by the Department of Community Services and leased by the Office of Juvenile 
Justice.2

 
The CIS provides for regular census reports on the number and characteristics of 
children detained in juvenile justice centres on remand, appeal and control. The 
CIS also permits personal and criminal history information to be extracted on 
juvenile justice clients. 
 
This study accessed the records of all juveniles in juvenile justice centres as at 13 
April 1992. The profiles of 397 detainees were examined.3

 
The criminal history information extracted from the CIS was verified by matching 
records on the Children’s Court Information System (CCIS), a court based 
information system maintained by the Office of Juvenile Justice. 
 
Figure three provides a flow chart of the approach taken in this study.  In short, 
clients of juvenile justice centres are first distinguished in terms of their admission 
status, that is whether the young person was held on remand (or appeal) or was 
serving a control order. 
 
Next, both the “remand” group and the “control” group are analysed in relation to 
the nature of the offence for which the individual was placed in custody. 
Detainees are categorised in terms of whether or not their criminal act involved 
violence against another person, that is a “violent offence”.4

 
Many factors influence the sentencing decision. The presence of a criminal record 
is one such factor.  In recognition of its likely importance, juveniles in custody are 
further categorised in terms of whether or not they had: 
 

* two or more prior proven offences 

* previously been found guilty of a violent offence 

* previously served time in custody. 

 
This process resulted in the following groups for analysis (see Figure three): 
                                                 
2 On 1 November 1991, the Office of Juvenile Justice assumed responsibility for children’s criminal justice 
matters in NSW. Up to 1991, the Department of Community Services was responsible for both justice and 
care matters for juveniles. For brief periods in early 1991, both the Attorney General’s Department and the 
Department of Corrective Services managed the juvenile justice portfolio.  
3 The CIS contained records for 418 children held in Juvenile Justice Centres on 13 April 1992. Of these 
entires, three were found to be duplicates. Profiles of a further 18 detainees could not be accessed due to 
missing and/or incorrectly entered information. The missing profiles related to juveniles held at: Cobham (3), 
Kariong (1), Keelong (1), Minda (2), Reiby (5), Riverina (0), Worimi (3), Yasmar (0) and Mt Penang (3) 
Juvenile Justice Centres.  
4 A “violent offence” refers to homicides (murder, manslaughter, culpable driving causing death), sexual 
assaults, non-sexual assaults (assault occasioning actual bodily harm, grievous bodily harm, malicious 
wounding, and other assaults), armed robbery, assault and rob, robbery, extortion and arson (person 
therein).  
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 Detainees on remand/appeal 
 

(1) those on remand/appeal for a violent offence; 
 

(2) those on remand/appeal for a non-violent offence with a 
serious prior record (i.e. either a history of violent offending, 
two or more proven offences, or prior time in custody); 

 
(3) those on remand/appeal for a non-violent offence without a 

serious prior record (Target Group #1) 
 

Detainees on control orders. 
 

(1) those on control for a violent offence; 
 

(2) those on control for a non-violent offence with a “serious” 
prior record (i.e. either a history of violent offending, two or 
more offences, or prior term in custody); 

 
(3) those on control for a non-violent offence without a “serious” 

prior record (Target group #2) 
 

(4) those on control for a non-violent offence who have served a 
prior term in custody for a violent offence; 

 
(5) those on control for a non-violent offence who have served a 

prior term in custody for a non-violent offence (Target group 
#3) 

 
The groups relating to juveniles on remand, juveniles on control, and juveniles in 
each of the three Target Groups were analysed in terms of the following 
characteristics of their members: 
 
 * age of detainee 

 *  sex of detainee 

 * the offence 

 * number of previous offences 

 * most serious previous offence 

 * whether the detainee had previously received 

- a supervised order 

- a community service order 

- a term in custody 

* the number of times previously in custody 

* the detainee’s first offence and the outcome for that offence. 
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2. A MODEL FOR DIVERSION 
 
There is little doubt there exists an expectation that certain juvenile offenders, 
particularly those who have committed a serious violent offence, serve some time 
in custody.  Generally the same is expected for many habitual offenders and 
those who have previously had the benefit of non-custodial orders and continue to 
offend. 
 
Custody, restricted to these more serious offenders, may be considered as 
necessary and appropriate sanction. On the other hand, custody is perceived as 
an extreme option for many less serious juvenile offenders.  For example, a 
young person appearing on a first offence of offensive language should not 
receive a control order.  It is one of the more basic principals of sentencing law 
that the penalty passed by a court remain proportionate to the criminality of the 
offender. 
 
The current judicial system, with its established hierarchy of penalties, has 
custody legislated as the “last resort”.  Section 33 (2) of the Children (Criminal 
Proceedings) Act 1987 indicates that control is only to be ordered for the more 
extreme juvenile offenders for whom lesser order penalties would be considered   
“wholly inappropriate”. 
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The model outlined in Figure three targets three groups of residents in juvenile 
justice centres – one group on remand/appeal and two groups on control – who 
represent less serious offenders detained in custody. 
 
Target Group #1 contains those juveniles on remand for non-violent offending 
who do not have a serious criminal record.  Generally, as will be seen, these 
children are allegedly involved in theft, malicious damage or break and enter 
offences.  Eleven (11) juveniles - 9.0% of the remand population of 122 – are 
contained in this target group. 
 
Target Group #2 contains those young persons serving control orders for non-
violent offences. Further, these detainees do not have a serious criminal record in 
that: 

- they have not offended violently in the past; 
- are not habitual offenders; 
- have not previously been ordered into custody. 

 
Ten (10) of the 275 juvenile detainees serving control orders (or 3.6% of the 
control order population) are identified in this group. 
 
Target Group #3 contains those juveniles serving a term in custody for a non-
violent offence who have no history of violent or habitual offending, but have 
previously served time in custody (for a non-violent offence). There were no 
young persons in this group as at 13 April 1992. 
 
In total, this process identifies 21 juveniles in custody at 13 April 1992 for possible 
diversion. This represents 5.3% of the juvenile justice centre population.  Notably, 
in terms of their offending and criminal history, these juveniles constitute the less 
serious offenders in custody at the time of this study. 
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3. RESULTS 
 
The general characteristics of the 122 young persons on remand (or appeal) and the 
275 juveniles on control are presented first.  An analysis of the characteristics of 
juveniles in the Target Groups then follows. 
 

3.1 Juveniles on remand (or appeal) 
 
Gender: Males make up 91% (or 111) of the 122 young persons held on remand and 
appeal. While females constitute only 9% of remandees, as will be shown later, this 
represents twice the proportion of females on control orders. 
 
Age: Figure four shows that the majority (59%) of young persons held on remand 
are aged 16 or 17.  Children aged 15 years or less make up more than one-quarter 
(26.2%) of all those refused court bail. This appears a particularly high proportion 
especially in comparison to the proportion of children aged 15 years or less in full time 
custody (i.e. 14.2%). 
 

 
 
Offence: Precisely half the number of remandees were detained in relation to a 
principal offence involving violence (see Figure five). 
 
Non-sexual assaults and robberies figure prominently in the offence profile, each 
representing some 20% of offences for young persons refused bail.  Predictably, 
property thefts such as stealing/receiving (9.8%), steal motor vehicle (10.7%) and 
break and enter offences (19.7%) are also highly represented.  A substantial 
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proportion (9.1%) of children were on remand/appeal for offences against public and 
good order including three cases (2.5%) of breach of court order. 
 
 

 
 
 
Prior Record: One fifth (20.5%) of juveniles on remand had no previous proven 
offence and just over 4% had only one prior offence.  Three quarters of all juvenile 
remandees have two or more previous proven offences with almost one in every three 
(31.1%) having ten or more prior proven offences (see Table two). 
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Figure six provides a profile of the most serious offences previously committed by 
juveniles in detention.  It is obvious from this graph that many (45.0%) young persons 
on remand have committed a violent offence initially or have graduated to crimes of 
violence.  More than one in every four children placed on remand (27.9%) had 
previously committed an assault, while a further 14.7% of remandees had been 
involved in a robbery.  Once more, note the 20.5% of remandees without a prior 
proven offence who were thus in detention for their first and only offence. 
 

 
 
Figure seven presents a further profile of remandees in terms of their first proven 
offence.  This distribution is in marked contrast to Figure five with only 22.1% of 
young persons on remand having a violent offence as their first offence.  Instead, the 
majority of remandees (41.8%) first committed an offence involving theft or burglary. 
Another 10% of remandees first offended in relation to laws concerning public or good 
order. 
 
The relationship between first offence (Figure seven) and current offence (Figure 
five) demonstrates a tendency for juveniles to “graduate” in terms of the seriousness 
of their criminal offending.  This presents a serious challenge for juvenile justice 
reform. 
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Previous Court Orders: Only slightly more than one quarter (27.0%) of all 
remandees previously had the benefit of receiving a supervised order (i.e. a 
recognisance with supervision or a probation with supervision).  Fewer still, only 5.7% 
previously had been ordered to serve a community service order.  On the other hand, 
six out of every ten juveniles (61.5%) on remand had previously been ordered into 
custody.  This means that the majority of juveniles presently on remand had previously 
been placed in full-time custody without the benefit of a sanctioned supervised non-
custodial order (see Figure eight). 
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3.2 Juveniles on control orders 
 
Gender:  Males make up 96.0% of the control population.  There were only 11 
females in juvenile justice centres on control orders as at 13 April 1992. 
 
Age: From Figure four it may be deduced that full-time custody is, in most cases, 
reserved for the older offender.  Only 14.2% of juveniles on control orders were below 
the age of 16 years whereas 21.8% were aged 16 years and 64% were aged 17 years 
or older. 
 
Offence:  Referring again to Figure five, it is evident that the courts tend to use full-
time custody for juveniles who commit acts of violence such as homicides, assaults 
and robberies.  Almost half the control orders (45.1%) relate to offences against 
persons including robberies.  The bulk of the remaining juveniles on control orders had 
been incarcerated in relation to break and enter offences (16.0%), motor vehicle theft 
(13.1%) or other theft (12.0%).  A surprisingly large proportion of detainees (8.3%) 
were on control orders for good order offences such as offensive behaviour/language 
and breaches of court orders (3.3%) 
 
Prior Record:  Slightly more than one in every ten detainees (13.1% or 36 individuals) 
surveyed at 13 April 1992 were in full-time custody for their first offence. As Table two 
reveals, however, young persons on control orders are generally sophisticated and 
experienced in terms of their criminal activity – 79.6% had two or more previous 
proven offences, with a little more than half of all juveniles on control orders (50.9%) 
having been proven of committing more than six separate offences. 
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In terms of their most serious previous proven offence, juveniles on control do not 
appear substantially more prone to violence than the remand population.  Certainly, 
the control population has committed proportionally more assaults (38.2% vs. 27.9%) 
but there are proportionally fewer juveniles who have committed robberies (8.3% vs. 
14.7%).  In relation to the other offences (such as break and enter, steal motor 
vehicle, stealing and good order offences) the offence profiles of remandees and full-
time detainees are similar (see Figure six). 
 
Turning to an analysis of the first proven offence of juveniles on control, it may be 
suggested that generally their initial criminal act was more serious than that of those 
on remand.  Over 20% of full-time detainees had initially committed an assault; a 
further 7.3% had committed a serious violent offence such as robbery, or sexual 
assault.  A further 20% has been convicted of break and enter offences (see Figure 
seven). 
 
Considering the gravity of such initial offences and the fact that some 87% of 
offenders subsequently re-offended (refer to Table two), it is not surprising that the 
court’s decision was to order such offenders into full-time detention. 
 

Previous Court Orders:  Very few children in full-time custody previously had the 
advantage of a non-custodial supervised order.  Less than one in three detainees 
(29.5% had previously served a probation or recognisance under the supervision of a 
juvenile justice office.  A remarkably small number - only 29 of 275 (or 10.5%) - had 
the benefit of the more structured alternative to custody, the community service order, 
despite its status as the penultimate penalty (see Figure 8). 
 
In stark contract, 72.7% of current detainees had previously served time in custody, 
with over half having been in custody on two to five prior occasions. 
 

3.3 Target Group #1 
 
The eleven young persons in this group are juveniles in remand (or on appeal) for a 
non-violent offence.  They do not have a record of violent or habitual offending and 
have not previously served a control order. 
 
Gender: There is a very high proportion of females in the group (18.2%) compared to 
the percentage of female detainees overall (5.5%) and the percentage of girls on 
remand (9.0%). 
 
Age: Children in this group are relatively young with no individual older than 17 years: 
36.4% are below the age of 16 years; 27.3% are 16 years of age; and 36.4% are 17 
years of age. 
 
Offence: The crimes committed by these juveniles appear to be the less serious 
offences principally involving break and enters, property theft, and good order 
offences (see Figure nine). 
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Prior Record: Only one juvenile in this group has a prior proven offence, this being for 
stealing. 
 
Previous Court Orders: The sole juvenile in this group with a prior proven offence 
had received a fine. 
 

3.4 Target Group #2 
 
The ten young persons in this group represent juveniles on control orders for non-
violent offences.  Each is without record of violent or habitual offending or prior 
incarceration. 
 
Gender: The members of this group are exclusively male. 
 
Age: Only two of the children in this group are below the age of 16 years. Sixty 
percent of juveniles in this group are aged 17 years or older. 
 
Offence: Offences involving stealing predominate, with sixty percent of principal 
offences involving break and enters, steal motor vehicle or larceny. The remaining 
offences were: offensive behaviour (1), breach of court orders (1), justice offence (1) 
and motoring offence (1). 
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Prior Record: Six of the ten juvenile detainees in this group have a prior proven 
offence.  The prior offences appear relatively minor having involved break and enter 
(3), steal motor vehicle (1), arson (1) and stealing (1). 
 
Previous Court Orders:  Only one juvenile in this group had been given the benefit of 
a CSO for an earlier offence; four had previously received a supervised probation or 
recognisance. 
 

3.5 Target Group #3 
 
This group represents juveniles on control who have not offended violently in relation 
to their latest or past offences, yet have served time in custody previously for a non-
violent offence.  
 
There were no juveniles in this group at the time of survey. 
 

3.6 The Target Groups – further dimensions 
 
A further analysis of the 21 members of the target groups was undertaken in relation 
to the following: 
 

* Aboriginality 
* the juveniles’ region of residence 
* the court that made the custody determination (in terms of location within Office 

of Juvenile Justice regions); 
* whether the juvenile was detained on a warrant for fine default. 

 
Aboriginality:  Four of the 21 juveniles (19.1%) identified in the target groups are 
recorded as being aboriginal.  While this is a gross over-representation in terms of the 
proportion of Aborigines in the NSW youth population (1.8%) unfortunately it is not 
uncharacteristic in terms of the “typical” proportion of Aboriginals in the juvenile 
detainee population.  As Figure ten shows, over the last 30 months the proportion of 
Aborigines detained in Juvenile Justice Centres has remained consistently around 
twenty per cent. 
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Place of residence and court of determination: Table three shows that nine of the 
21 juveniles (42.9%) identified in the target groups resided in the Sydney area with the 
majority coming from the Metropolitan West and Metropolitan South regions. Six 
targeted juveniles (28.6%) resided in non-metropolitan areas of NSW with half coming 
from the Hunter area. 
 
Three of the targeted juveniles (14.3%) resided interstate, which is notable 
considering that juveniles from interstate are only involved in around two percent of 
Children’s Court appearances. (The place of residence of three targeted juveniles was 
not recorded.) 
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Table four provides a regional breakdown of court determinations for juveniles in 
NSW.  Conclusions based on a comparison of tables three and four may be spurious, 
however, there does appear to be some suggestion that courts located in certain 
regions of NSW are over-represented in terms of those juveniles identified for possible 
diversion. 
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Non-metropolitan courts were involved in the custody determinations of 11 of the 21 
targeted juveniles (52.3%), with Children’s Courts located in the Hunter and the 
Southern NSW regions having placed in detention 23.8% and 19.9% of targeted 
juveniles, respectively.  It may be noted that courts in the Hunter area also have the 
highest rate (7.7%) of committal. 
 
Warrants:  Two of the 21 juveniles identified in the target groups were being held in 
custody on warrants for fine default. Two others had been issued with warrants for 
outstanding offences whilst serving a control order. 
 

3.7 Overview 
 
The target groups comprise non-violent offenders in custody at the time of survey.  
The majority of offences for these young persons – theft, break and enter, motor 
vehicle theft and offensive behaviour - are traditionally considered to be opportunistic, 
episodic, circumstantial or transitory in nature. 
 
Fourteen of the twenty-one (66.7%) targeted juveniles had no previous conviction yet 
were either in detention on remand or on control.  The other seven (33.3%) each had 
only one prior proven offence, with each of the prior offences representing non-violent 
transgressions. 
 
Almost twenty percent of the juveniles in the target groups are Aborigines – a gross 
over-representation in terms of the percentage of Aborigines in the NSW population 
but not disparate in terms of their representation in the juvenile justice centre 
population. 
 
A substantial number of targeted juveniles had been placed in custody by courts 
located in the Hunter and Southern regions of NSW and also the Metropolitan East 
area of Sydney. 
 
In summary, for the targeted juveniles the use of detention appears extreme 
particularly as: 
 

* it was either their first or second offence; 
* the offence (or alleged offence) was non-violent; 
* few had previously received a more lenient penalty such as a dismissal with 

caution, fine, or recognizance (bond); 
* few had received a supervised order such as a CSO, probation with supervision 

or recognizance with supervision. 
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4. RECIDIVISM AND “GRADUATION” IN JUVENILE CRIME 
 
It may be seen from Table two that the majority of children in juvenile justice centres 
on 13 April 1992 were reasonably experienced in terms of their recorded criminal 
activity.  In fact, 75.4% of remandees and 79.6% of juveniles on control had two or 
more prior proven offences with a little more than one third (35.7%) of all juvenile 
recidivists having ten or more prior proven offences. This snapshot of juvenile 
offending indicates that recidivism is a major problem for criminal justice 
administrators in NSW. 
 
Another measure of the seriousness of re-offending is whether “graduation” or 
escalation in criminal activity has occurred.  “Graduation” is where a juvenile re-
offends by way of a more serious crime than he or she has committed in the past. 
 
Figures eleven and twelve indicate the relationship between an offender’s first 
offence and the current offence attracting the custodial term.  Of course, these figures 
only relate to the 97 remandees and the 239 on control with a previous proven 
offence, that is, those juvenile detainees who are recidivist offenders. 
 

 
 
Notably, 56.7% of remandees had “graduated” in terms of their criminal activity (see 
Figure eleven).  In terms of the Australian National Classification of Offences (ANCO) 
system of offence classification (which provides a general hierarchy or scale of 
offences), most remandees (56.7%) were in custody for an alleged offence more 
serious than their initial proven offence.  Only 21.6% of remandees had offended at 
roughly the “same” level as their initial offence.  A similar proportion of remandees 
(21.6%) had re-offended at a “lower” level of offence seriousness.  In fact, the majority 
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(27 of 46 or 58.7%) of juveniles on remand for a violent offence (with at least one 
proven prior offence) had “graduated” to these crimes from property or good order 
offences. 
 
An example will further elucidate the problem of escalation in the criminal activity of 
juvenile offenders. A total of 39 recidivist remandees had their first penalty imposed in 
relation to theft offences.  Of these, two (5.1%) were currently on remand for 
homicides, eight (20.5%) for robberies, one (2.6%) for sexual offences, seven (18.0%) 
for assaults, and nine (23.1%) for break and enter offences.  Six juveniles (15.4%) 
were being held in relation to theft offences.  Only six remandees (15.4%) were being 
held in relation to “lesser” good order offences. 
 

 
 
From Figure twelve it may be ascertained that a great many juveniles on control are 
in a Juvenile Justice Centre for an offence more serious than their initial transgression. 
Almost four out of every ten juveniles on control (39.3%) had re offended at a “higher” 
level.  There were 30.1% of juveniles on control offending at the “same” level as their 
initial offence, and 30.5% of juveniles on control offending at a “lower” level compared 
to their original offence.  Of the 93 juveniles on control for a violent offence (with at 
least one prior proven offence), 53 or 57.0% had “graduated” to crimes of violence 
from property and other non-violent offences. 
 
Of those juveniles who had initially appeared before the court on theft offences and 
were currently serving control orders, it may be noted that two (2.9%) had escalated to 
homicide, nine (13.2%) to robbery, seventeen (25.0%) to assault, and nine (13.2%) to 
break and enter offences. Twenty-four detainees (35.3%) had continued with offences 
involving theft.  Only seven juveniles on control had committed an offence less serious 
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than the initial theft offence – six (8.8%) on control for good order offences and one 
(1.5%) on control for a driving offence. 
 
5. CONTROL – ITS RELATIONSHIP TO THE OFFENCE 
 
Without forgetting that the offence is but one substantial factor that the court considers 
in determining the criminality of the offender, it is of interest to note the relationship 
between the making of a control order and the offence committed. 
 
Thirty-six juveniles (36) were on control orders for their first offence.  Of these, 32 or 
88.9% had committed a violent offence.  The remaining four juveniles had engaged in 
break and enter (1), motor vehicle theft (1), offensive behaviour (1) and motoring 
offence (1) (see Table five). 
 
 

 
 
For the 109 juvenile recidivists currently on control, the offence that attracted their first 
committal was one of violence in 41 (or 37.6%) cases.  Property offences such as 
break and enter (29.4%) and motor vehicle theft (13.8%) also figure prominently. A 
small but substantial number of juveniles had originally been placed in custody for 
minor first offences such as trespassing (1), offensive behaviour (1), shoplifting (1), 
fraud (1), and drug possession or use (4). Two juveniles were first incarcerated for 
breaches of court orders (see table six). 
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6. CONCLUSION 
 
Despite the considerable efforts of various players in the juvenile justice system to 
reserve custody for the more serious offenders, there remains a number of juveniles in 
custody who may well have been better served by a non-custodial penalty.  In 
particular, there is a group of juvenile detainees who may be described as non-
serious, non-dangerous, non-habitual offenders who have not experienced the 
benefits of a non-custodial penalty. 
 
This report presents a model for diversion from custody and identifies 21 young 
persons in custody on the 13 April 1992 who appear to have been harshly treated by 
the justice system. Not one of the targeted detainees has a history of violent offending 
and not one has a history of habitual offending.  Furthermore, not one of the 21 
juveniles had previously served time in custody. 
 
Other factors make these 21 juveniles suitable for diversion.  The targeted juveniles 
are in custody for crimes traditionally considered to be episodic, transitory, 
circumstantial or opportunistic in nature and the offence resulting in incarceration was 
either only their first or second proven matter.  In addition, very few of the targeted 
juveniles had been accorded “a second chance” by the courts in terms of having 
previously received a non-custodial order involving supervision.  In fact, the past 
opportunities afforded these juveniles are very poor with only one of the 21 having 
previously received a CSO and only four others having previously been placed on a 
probation or recognizance order involving supervision.  Also the targeted juveniles, 
particularly those on remand, are typically younger than those generally in detention. 
The group of remandees targeted also contains an uncharacteristically large number 
of females.  
 
What would be the effect of diverting such offenders from custody?  Overall, the total 
number of children in juvenile justice centres would be reduced by 5.3% and the 
number of young persons on control orders would be effectively lowered by 3.6%.  
The diversionary process would have a great impact on the remand population, 
reducing it by 9% or by one in every eleven children. 
 
The unusually high representation of females in the remand population – nine percent 
of remandees and over double the proportion of girls in full-time custody- may suggest 
the use of juvenile justice centres as crisis accommodation for female offenders who 
are either homeless and/or in need of care or protection.  The unexpected high 
number of young children aged 15 years or less on remand (26.2% and almost twice 
the proportion of younger offenders in full-time custody) also suggests that remand 
centres may be used to meet the welfare needs of certain groups of socially 
disadvantaged young persons.  The inappropriateness of remand centres for such 
purposes is obvious. 
 
Under the Bail Act 1987, bail may be refused on the grounds of the circumstances, 
nature or seriousness of the offence, a doubt that the alleged offender will appear in 
court, or in order to safeguard the protection and welfare of the community. The 
applicability of such criteria to the one in every four remandees with no significant 
criminal history and the one in every ten young persons on remand for relatively minor 
offences against public or good order appears suspect.  However, it should be noted 
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that bail applications may be refused in “the interests of the person” (s 32(1)(b)), that 
is, if the court deems that the person is “in need of physical protection “.  Commonly, 
issues concerning a lack of suitable accommodation (“the history and details of 
residence”) and the person’s “background” and lack of “ community ties” (s 32(1)(a)(i)) 
will also influence the court’s decision to refuse bail. 
 
Many juveniles in conflict with the law are the victims of familial, socio-cultural, and 
economic problems. This creates administrative difficulties in terms of which 
department, the Office of Juvenile Justice or the Department of Community Services is 
responsible for juveniles with both criminal and welfare problems.  Placing a young 
offender on remand for welfare reasons is not necessarily in the best interest of the 
child considering the dangers of exposure to experienced criminals in what have been 
regarded as “universities of crime”.  Aside from the moral dangers there are also the 
obvious and very real physical dangers. 
 
This study has confirmed that Children’s Courts in general are using control as a last 
resort that is, reserving it principally for the older, more serious and recidivist 
offenders.  Nonetheless, there are anomalies.  One may be critical of a juvenile justice 
system which continues to “lock up” juveniles for offences such as offensive 
behaviour, offensive language, shoplifting and fine default. 
 
In total, only 114 of 397 juvenile detainees (28.7%) had ever been accorded the 
benefit of a supervised order.  Fewer still (36 of 397 or 9.1%) had previously received 
the benefit of a community service order for an earlier proven offence.  This means 
that the greater majority of juveniles in custody have never had the opportunity to 
experience whatever rehabilitative qualities community based orders may have to 
offer, let alone the “many” chances to avoid custody intended by the hierarchy of 
sentencing options provided in section 33 of the Children (Criminal Proceedings) Act 
1987. 
 
Recent reports, most notably the Final Report of the Royal Commission into Aboriginal 
Deaths in Custody, highlight the extraordinary large number of Aborigines in adult and 
juvenile correctional institutions and discuss the factors responsible for the massive 
over-representation of Aborigines in the criminal justice system.  In response to the 
Royal Commission report and its recommendations, the Office of Juvenile Justice has 
implemented a number or programmes, which aim to reduce the number of Aboriginal 
children in custody.  These initiatives include a Community based Hostel in Redfern to 
provide a safe alternative for young Aboriginal offenders who would have otherwise 
been placed in custody.  Aboriginal Justice panels established in Taree, Muswellbrook 
and Wellington and a further panel planned for Griffith; Alternate Placement 
Programmes for the care and support of Aboriginal offenders who may have been 
“locked up” through lack of accommodation; a community managed rural training 
project planned for Bourke as a voluntary live-in alternative to institutionalisation; the 
funding of positions for Aboriginal community workers in Bonnyrigg and Taree; and the 
funding of South Sydney Youth Services’ Court Support and Post-Release 
Programme. 
 
It is expected that the implementation of such initiatives will assist in reducing the 
gross over-representation of Aboriginal youth in the juvenile justice system. 
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The courts, on occasions, may have difficulties with putting into practice the principle 
of last resort sentencing.  Some areas of NSW, in particular geographically isolated 
country areas, may not have access to suitable programmes or services for the 
diversion of juvenile offenders from custody.  It is the responsibility of the Office of 
Juvenile Justice to ensure that all juvenile offenders have equal opportunity to 
participate in non-custodial, community-based programmes.  Furthermore it is the 
responsibility of the Office of Juvenile Justice to organise and develop appropriate 
community-based programmes, and for juvenile justice offices (previously called 
YOST workers) to provide the courts with credible recommendations on alternatives to 
detention and, where appropriate, advocate for diversion from custody.  
 
Whilst this report does not profess to provide the reasons for juvenile recidivism, it 
does show that many juveniles who are institutionalised are likely not only to re-offend 
but escalate in terms of the seriousness of their renewed criminal activity.  Almost 
70% (275 of 397) of all juveniles held in custody on 13 April 1992 had previously 
served time in custody.  Whilst this study cannot provide an estimate of the 
percentage of juveniles who never re-enter an institution following an initial stay in 
custody, needless to say, the findings suggest that many juvenile offenders locked 
away inadvertently may be “serving an apprenticeship” in a “university of crime”. 
 

The disturbing proportion of juveniles re-entering juvenile justice centres on violent 
offences following initial custodial terms for non-violent offences must hold in question 
the rehabilitative qualities of juvenile justice centres, their ability to prevent or minimise 
exposure to the more experienced and the more violent criminal elements they house. 
Furthermore, these points support the use of alternatives to detention as far as 
possible in order to prevent or assist in preventing juvenile offenders escalating in their 
criminality. 
 
6.1 Policy Issues 
 
The findings of this study raise a number of implications affecting the operations of the 
Office Of Juvenile Justice, the Children’s Courts and various other players in the 
juvenile justice system: 
 

(1) The power of the court to divert juvenile offenders from custody and order 
more community based alternatives is, as yet, not fully optimised.  The 
courts must be encouraged to afford juvenile offenders “more” chances by 
adopting the spirit of the legislated sentencing hierarchy, by making better 
use of the available alternatives to custody, and by truly restricting custody 
to the more serious juvenile offenders. 

 
(2) The Office of Juvenile Justice should ensure that, regardless of age, sex, 

and culture, all juvenile offenders have maximum accessibility and equal 
opportunity to community based alternatives to custody. The needs of 
juvenile offenders in country regions, especially geographically remote 
areas, must be considered and appropriate community based non-custodial 
programmes developed, installed and implemented. 

 
(3) The Office of Juvenile Justice as the principal agent in the development, 

coordination and implementation of community based alternatives to 

 - 25- 
 



Department of Juvenile Justice 

detention has the responsibility for ensuring that viable diversionary 
programmes are available in all parts of NSW, and that sentencing 
magistrates are made fully aware of the available programmes in their area. 

 
(4) Juvenile Justice Officers play an influential role in both bail decisions and 

sentencing decisions.  As advocates to the court on behalf of juveniles, they 
must be critically aware of the need for credibility, objectivity and 
thoroughness in their assessments and recommendations. 

 
(5) Remand centres should not be used to accommodate juveniles whose 

major “crime” is being a victim of socio-cultural, economic or familial 
difficulties.  Interagency co-operation between the Office of Juvenile Justice 
and the Department of Community Services should be encouraged, in 
relation to the suitable placement of youth disadvantaged in terms of 
accommodation and community support, especially young women.  

 
(6) The Office of Juvenile Justice must carefully consider the placement of 

juvenile offenders ordered into custody.  Wherever possible, there should be 
“streaming” of detainees in relation to the seriousness of the offence and the 
criminality of the offender.  This will minimise the risk of exposure to the 
more experienced and violent residents of Juvenile Justice centres.  For the 
same reasons, younger offenders, where possible, must be accommodated 
separately. 

 
(7) The Office of Juvenile Justice needs to develop effective programmes for 

violent offenders. 
 

(8) A detailed and comprehensive study of juvenile recidivism in NSW is 
required to establish the efficacy of the various court outcomes and their 
effectiveness in preventing or limiting re-offending. 
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Postscript 
 

Since performing the original survey for this report, significant reductions in the total number of 
juveniles in detention have occurred. Sourcing the latest CIS Aggregated Management 
Reports, allows one to see that the average number of children in juvenile justice centres has 
decreased from 404 in May 1992 to 355 at 5 March 1993. This represents a decrease over 
the last ten months. 
 
Although it is possible that this trend reflects some seasonal variation in the juvenile justice 
centres population, the most recent status figures available from juvenile justice centres 
confirms a trend towards lower overall numbers.  As at midnight 14 March 1993, there 
remained only 355 juveniles in residence, with 232 juveniles on control and 103 juveniles on 
remand. 
 
Figure thirteen provides further evidence of a downward trend in the total number of juveniles 
detained in custody.  However, it should be noted that a substantial drop in the number of 
juveniles on control over the last five months contributes more to the overall decline than any 
fall in the number of remandees. 

 
It may be suggested that in the time that this report was being prepared, additional 
diversionary measures were being implemented by various players in the juvenile justice 
system.  Whether this means that the less serious juvenile offenders have been more suitably 
placed is not known.  However, it does provide the impetus to confirm or refute the hypothesis 
that the lower number of juveniles in detention shows that custody is being restricted by the 
courts to the older more serious and recidivist juvenile offenders.  A follow-up investigation is 
warranted.  A second survey examining the characteristics of juveniles in detention on 13 April 
1993 – exactly one year after the date of the original survey – is to be conducted by the Office 
of Juvenile Justice. 
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